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Court of Appeals of the District of Colombia 


No. 5595. 

i 

i 

Carl G. Anderson, Plaintiff in Error, | 

vs. 

Lee D. Butler, Incorporated, a Corporation. 


1 Municipal Court of the District of Columbian 

No. A 8052. | 

I 

Lee D. Butler, Incorporated, a Corporation, Plaintiff, 

vs. 

David Rouse Perry et al., Defendants. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington,! in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above-entitled 
cause, to-wit: 

7 i 

i 

2 Declaration. 

Filed August 11, 1931. | 

The plaintiff, Lee D. Butler, Inc., a corporation organized 
and existing under the laws of the State of Delaware, with 
an office and principal place of business in the District of 
Columbia, by its attorneys, sues the defendants!, David 
Rouse Perry, Russell T. Jackson and Carl G. Anderson, for 
that heretofore, on the twenty-fourth day of Ndvember, 
1930, the said defendants, David Rouse Perry and Russell 
T. Jackson, by their promissory note in writing, promised 
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to pay to the order of plaintiff the sum of One Thousand 
Thirty-six Dollars and Ninety Cents ($1,036.90), sixty days 
after date, with interest thereon at the rate of six per 
cent per annum; that the defendant, Carl G. Anderson, en¬ 
dorsed the said note and the same was delivered to plain¬ 
tiff; that defendants are entitled to have credited upon the 
said note the sum of Four Hundred Thirteen Dollars and 
Forty-two Cents ($413.42), being the net proceeds of the 
sale of a certain automobile sold for the account of the de¬ 
fendants by plaintiff; leaving a balance due and remaining 
unpaid upon said note of Six Hundred Twenty-Three Dol¬ 
lars and Forty-eight Cents ($623.48); together with interest 
on the sum of $1,036.90 from November 24, 1930, to June 30, 
1931, and on the sum of $623.48 from June 30, 1931, until 
paid; which amount the defendants, although often re¬ 
quested so to do, have not paid nor any part thereof. 

Wherefore the plaintiff brings this suit, and claims of, 
and from the defendants, jointly and severally, the sum of 
Six Hundred and Twenty-Three Dollars and Forty-eight 
Cents ($623.48), with interest as hereinbefore set 
3 forth, according to the particulars of demand hereto 
attached and made a part hereof, besides costs. 
(Signed) 1 ELLIS, FERGUSON, HAUGHTON 

& GARY, 

(Signed) By T. L. BARTLETT, 

Southern Building. 


Particulars of Demand. 


Filed August 11, 1931. 

Washington, D. C., November 24, 1930. 

Sixty days after date we promise to pay to the order of 
Lee D. Butler, Inc., Ten Hundred Thirty-Six and 90/100 
Dollars, at the National Metropolitan Bank, Washington, 
D. C., with an attorney’s fee of 5% is payment be not made 
at maturity. 

Value received with interest at 6%. 

(Signed) i DAVID ROUSE PERRY, 

“ RUSSELL T. JACKSON, 

3447 Uth St. N. W. 

Endorsement on reverse side: C. G. Anderson, 1301 Ridge 
St. S. E. 
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4 $l|,036.90 

Credit: Net proceeds of sale of automobile, sold 

for account of David Rouse Perry and Russell 

T. Jackson. 413.42 

. _J_ 

$623.48 

(Signed) ELLIS, FERGUSON, HOUGH¬ 
TON & GARY, ! 

Attorneys for Plaintiff, 

(Signed) By T. L. BARTLETT, 

Southern Building . 

Pleas. 

j 

Filed August 29,1931. 

Now comes the defendant, Carl G. Anderson, arid for 
pleas in the above entitled cause states: 

That he is not indebted to the plaintiff in the sum claimed 
or any other amounts for the reason that on to wit: the 24th 
Day of November, 1930, he signed the note described in the 
Particulars of Demand as an accommodation endorse^; that 
upon information and belief he states that the note \tas not 
paid at maturity; that the note was not protested and he 
was not given due notice thereof. He further states that 
subsequent thereto, the plaintiff and the two other cfefend- 
ants in said cause, who are the makers of said note, entered 
into an agreement without the knowledge or consent of this 
defendant, whereby the time for the payment of said note 
was extended beyond the maturity date of the not4; that 
this defendant further states upon information and! belief 
that subsequent thereto the plaintiff sold an automobile 
belonging to the other two co-defendants and applied the 
same as a credit on account of said note, and further ex¬ 
tended the time of payment of the balance of said not^. 

(Signed) J. L. KRUPSAW, 

“ HARRY FRIEDMAN, 

Attorneys for Defendant, Carl G. Andefson. 

5 Assignment of Error. 

Filed December 17, 1931. 

1. The finding of the Court was contrary to the evidence. 

2. The finding of the Court was contrary to the weight of 
the evidence. 
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3. The finding of the Court was contrary to the law. 

4. The Court erred in allowing the plaintiff to introduce 
over objection and exception of counsel, the contract and 
note dated December 1, 1930, made by one Perry and Jack- 
son, without the knowledge or consent of the accommodation 
endorser. 

5. The Court erred in refusing to grant the motion of the 
defendant, Anderson, the accommodation endorser, to find 
in his favor. 

6. The Court erred in finding that the plaintiff had not 
extended the note sued upon and released the accommoda¬ 
tion endorser. 

7. The Court erred in failing to find that the holder of 
the note entered into a binding agreement to extend the 
time of payment,'or to postpone the holder’s right to en¬ 
force the instrument without the assent of the defendant, 
Anderson, the accommodation endorser, who was second¬ 
arily liable. 

8. The Court erred in failing to find that the contract and 
note dated December 1, 1930, superseded the original note 
and released your petitioner, the accommodation endorser. 

9. And for such other matters apparent on the face of the 
record. 

(Signed) J. L. KRUPSAW, 

“ HARRY FRIEDMAN, 

Attorneys for Defendant , Carl G. Anderson , 

Columbian Building. 

fi Filed Jan. 8, 1932, Municipal Court, District of 

Columbia. 

In the Municipal Court of the District of Columbia. 

No. A 8052. 

Lee D. Butler, Inc., Plaintiff, 

vs. 

David Rouse Perry et al., Defendants. 

Bill of Exceptions. 

At the hearing of the above entitled cause on the 23rd 
day of September, 1931, before the Honorable Judge 
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George C. Aukum, the following proceedings were liad, 
evidence submitted, rulings made by the Court and excep¬ 
tion taken by the defendant, Carl G. Anderson, and noted 
bv the Court: 

• l 

The defendants, David Rouse Perry and Russell T. 
Jackson, were not served and the trial was had between the 
plaintiff and the defendant, Carl G. Anderson, only^ 


Plaintiff's Evidence. 

Lee D. Butler, testifying on behalf of the plaintiff, identi¬ 
fied the signatures of the makers of the note, David Rouse 
Perry and R. T. Jackson, and stated that the l^ote for 
$1036.90, dated November 24, 1930, payable sixt|y days'- 
after date was given to the plaintiff in full payment of a 
used Cadillac Sedan automobile, No. 133763, Engine No. 
133763. Defendant’s counsel agreed that the endorsement 
of the defendant, Anderson, on the reverse side of {he note 
was genuine without necessitating proof. 

Mr. Butler further testified and produced a jwritten 
agreement, involving the same automobile, dated December 
1, 1930, between the plaintiff, Lee D. Butler, Inc., and 
7 Perry and Jackson, the makers of the note sued upon, 
whereby without the knowledge or consent of the 
defendant, Anderson, the accommodation endorser, they 
agreed as follows: 


This form mav be used in nearlv all states of U. S. or 

* 

Provinces of Canada. Chattel Mortgage forms j are re¬ 
quired in Colorado, Illinois, Louisiana, Michigan, Missouri, 
and Manitoba. 

Copy. 



Studebaker. 

Conditional Sales Contract. 


i 


(Dealer.) 

! 

Instructions.—Made in triplicate from details of sales 
order. Original signed by customer and recorded, if neces¬ 
sary, then kept by Dealer. Duplicate for filing where re¬ 
quired. Triplicate to customer if called for. 
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Number: 


Date: December 1, 1930. Town: Wash¬ 


ington; State or Province: D. C. 

To Lee D. Butler, Inc., (Dealer), Washington, D. C.: 

I, the undersigned purchaser, do hereby acknowledge 
having this day received from you one One Used Cadillac 
Motor car, Model Sedan 133,763, Serial No. 133,763, Engine 
No. 133,763, for which I agree to pay you $1,037.90, of 
which I now pay you $1.00, consisting of Cash $1.00, Car in 
trade None, and agree to pay you $1,036.90 as the balance 
of the purchase price of same, said balance being payable 
in installments evidenced by promissory notes, bearing in¬ 
terest at the rate of — per cent per annum from date, as 
follows: 

$350.00 payable on or before 45 days after date. 

$200.00 every thirty days thereafter. 

Value received without anv relief whatever from valua- 

& 

tion or appraisement laws. 

The makers, endorsers, sureties and guarantors, sever¬ 
ally waive presentment for payment, protest and notice of 
protest and non-payment of the above installments, and all 

defences on account of anv extension or extensions of time 

%/ 

for payment that may be given to them or any of them by 
the holder or holders of this contract, or any renewal for 
the whole or part hereof, and do hereby relinquish the bene¬ 
fit of all exemption and insolvency laws. 

It is agreed that the title to, ownership in and right of 
possession of said motor car are vested in you until said 
indebtedness and all other sums of money payable to you, 
whether evidenced by note, book account or otherwise, also 
any judgments which you, your successors or assigns may 
obtain therefor, shall have been fully paid in money, at 
which time ownership shall pass to me. 

I have examined said motor car, its accessories and 
equipment and accept same in its present condition, and in 
accordance with the conditions of the sales order signed by 
me. I agree at my own expense to keep said motor car in 
good repair and running order, and free from all liens, and 
not to use it. for any purpose prohibited by law or permit 
others to do so. I agree to pay promptly when due all 
taxes, assessments, license fees and other public charges 
which may be levied upon or in respect of said motor car, 
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also reasonable attorney's fees 


(if allowed by law), if this 


contract is placed in the hands of an attorney for collec¬ 


tion. I expressly waive as against this agreement all 
exemptions and homestead laws and all claims for damages 
of whatever nature, also any and all provisions of law 
wherein and whereby it is required that any sum of money 
shall be repaid to me or that said motor car shall be Isold at 
public or private sale, and any part of the proceeds ac¬ 
counted for or paid over to me. The loss, injury or destruc¬ 
tion of said motor car shall not operate in any manner to 
release me from payment as provided herein, and the giv¬ 
ing of notes or renewals or extensions thereof shjill not 
release me from the conditions of this agreement. X agree 
to insure said motor car in a company selected by you and 
in a manner satisfactory to you, and keep same insured 
against fire or theft for your benefit, paying the expense 
thereof, making policy payable to you as your interests 
may appear, and to deliver such policy to you upon request. 
In case the said insurance is not procured as above pro¬ 
vided, then you may, at your option, effect such insurance, 
and any outlay therefor shall be and become a debt payable 
under this contract on demand. If any of mv indebtedness 
shall become due and remain unpaid in whole or in part, or 
if said motor car is removed, secreted, or attempted to be 
removed from the State in which I now reside, or to d filing 
district where this contract, or a copy thereof, is nojt filed, 
or to be otherwise disposed of, or if I shall sell, exchange, 
assign, mortgage, or encumber or shall attempt t|o sell, 
exchange, assign, mortgage, or encumber said motdr car, 
or in case of misuse or abuse thereof, or whenever you shall 
deem the debt insecure, or if said motor car is used for any 
purpose prohibited by law, or if any of the terms, condi¬ 
tions and agreements herein contained shall not be fully 
complied with and performed by me, the full amoujnt un¬ 
paid hereunder, including any notes given, shall tfecome 
due and payable forthwith and you may, without ariy pre¬ 
vious notice or demand, and without legal process,' enter 
any premises, where said motor car may be found apd take 
possession thereof, together with any and all equipment 
and accessories thereon, after which you may, at your 
option, make such disposition of said motor car as you shall 
deem fit, and all payments made by me may be retained by 
you as liquidated damages for the use of said moti>r car 
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while in my possession and not as a penalty, or said motor 
car may he sold with or without notice either at public or 
private sale and the proceeds, less the expense of taking, 
removing, holding, and selling said motor car, shall be 
credited upon the amount unpaid hereunder; or without 
such sale there may be credited upon the amount unpaid 
the fair market value of said motor car at the time of re¬ 
possessing same, and in either event, in consideration of 
the use and depreciation of said motor car, I promise and 
agree to pay the balance forthwith. 

All payments due hereunder shall be made at —. 

I agree to keep the motor car at 3447 14th St. X. W., 
Washington, D. C. 

I acknowledge the receipt of a true copy of this contract. 

It is agreed that this contract cannot be changed or 

amended or the time for payment extended, and no waiver 

of anv of the condit-ons hereof shall be deemed to have 
•• 

been given under any circumstances, except in writing 
endorsed hereon and signed by the parties hereto. It is 
agreed that this contract cannot be assigned bv Purchaser 
without Seller’s written consent. 

(Signed) 1 DAVID ROUSE PERRY, 

(Signed) R. T. JACKSON, 

( Purchaser-,) 

(Address) 3447 14th St. X. W., 
(County) Washington, (State or Province) I). C. 

Witness: 

(Signed) EDITH Y. MERTZ. 

Accepted December 1st, 1930. 

LEE D. BUTLER, Inc., 

( Dealer,) 

By-. 

Asst. Secif. 


8 Mr. Butler further testified that the first install¬ 

ment of $350.00 due under the said agreement on 
January 15, 1931, was not paid, and that the defendant, An¬ 
derson, was not notified. He further testified that upon 
the maturity of the original note of $1,036.90 on January 23, 
1931, it was not paid. He further testified that he sub¬ 
sequently received the said automobile and sold it for 
$413.42 which amount was credited on the original note 
which was sued upon. 
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Defendant objected and noted an exception to thq intro¬ 
duction of said agreement into evidence on the ground that 
it was irrelevant and immaterial. 


Defendant’s Evidence. 

i 

Preston C. King, Jr., an attorney at law, testified that 
he represented Kussell T. Jackson, one of the makers of the 
note sued upon; that on, to wit: January 24, 1931, hej repre¬ 
senting Jackson, entered into negotiations with thej plain¬ 
tiff's attorneys for a settlement of the original notd which 
had matured on the previous day; that thereupon, jjaekson 
and the plaintiff, Lee D. Butler, Inc., entered into an| agree¬ 
ment whereby in consideration of Jackson returning the 
automobile which was the consideration for the Original 
note, the plaintiff would hold the automobile for two weeks 
and would not sell the automobile, sue or do anvthiiig else 
during said period with respect to the original n<j)te for 
$1,036.90, at which time tlie said Jackson anticipated jreceiv- 
ing a sum of money sufficient to pay for the said automobile 
in full; that pursuant to said agreement, Jackson returned 
the automobile to the plaintiff and the plaintiff did for¬ 
bear to do anything during the said two weeks. Mr. King 
further testified that he did not represent the defend- 
9 ant, Anderson, and that said Anderson had no'knowl- 
edge and did not consent to said extension. 

It was stipulated and agreed between the parties hereto 
that the note sued upon was duly presented, dishonored and 
protested and a notice of such demand and dishonor duly 
mailed to said Anderson's correct address; that said lAnder- 
son testified that he did not receive such notice of cjemand 
and dishonor and that he did not have knowledge of tjie said 
agreement dated December 1, 1930, or the said agreement of 
Januarv 24, 1931, nor did he consent to them. 

Upon the conclusion of the introduction of the abqve evi¬ 
dence the defendant, Anderson, moved to have the cjse dis¬ 
missed as against him upon the following grounds: j 

1. That the original note had been superseded and voided 
by the subsequent agreement and note dated December 1, 
1930, entered into between the plaintiff and makers! of the 
note, without the knowledge or consent of the defendant, 
Anderson, the accommodation endorser, changiiig the 
amount, mode and time of payment for the said autoJnobile. 
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2. That the time of payment of the original note had been 
extended bv said agreement and note dated December 1, 
1930. 

3. That the agreement entered into between the plaintiff 
and Jackson, one of the makers of the note, on, to wit: Janu¬ 
ary 24, 1931, without the knowledge or consent of this de¬ 
fendant, extended the time of payment and required the 
plaintiff to forbear for two weeks, therefore, released the 
defendant, Anderson, the accommodation endorser. 

4. That the plaintiff failed in his burden of proving that 
the defendant, Anderson, the endorser, assented to the ex¬ 
tension of the time of payment of the note. 

10 The Court thereupon took the matter under advise¬ 

ment and on, to wit: the 19th day of November, 1931, 
entered a finding for the plaintiff against Carl G. An¬ 
derson, in the full amount claimed. 

Thereafter counsel for the defendant, Carl G. Anderson, 
tiled a motion for a new trial on the above grounds, and 
among others, that the finding of the Court was contrary to 
the evidence and law, which said motion was overruled on 
November 27,1931, and judgment entered for the said plain¬ 
tiff against said defendant for the full sum claimed of 
$(>23.48 with interest and costs and exception to the action 
of the Court dulv taken bv counsel for said defendant. 


Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken 
was so taken, and dulv allowed bv the Court, and in order to 
make the same a part of the record herein, the defendant, 
Carl G. Anderson, by his attorneys moves the Court to sign 
and seal this, his bill of exceptions, which motion is granted 
by the Court; and thereupon the said defendant tenders this 
his bill of exceptions and requests the Court to sign and seal 
the same which is accordingly done, nunc pro tunc this 7th 
dav of Jamiarv, 1932. 

i GEORGE C. AUKUM, 

We consent to the above. Judge. 

ELLIS, FERGUSON, HOUGHTON & 

GARY, 

By T. L. BARTLETT, 

Attorneys for Plaintiff. 

J. L. KRUPSAW, 

HARRY FRIEDMAN, 

Attorneys for Anderson. 
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11 Designation of Record. 

Filed December 17, 1931. j 

The Clerk will please prepare a transcript of record and 
include therein the following: 

Plaintiff’s Declaration, and Particulars of Demand. 

Defendant’s pleas. 

Assignment of Error. 

Bill of Exceptions. | 

This Designation. 

(Signed) J. L. KRUPSAW, 

“ HARRY FRIEDMAN, | 

Attorneys for Defendant , Carl G. Anderson ,j 

• Columbian Building. 

12 United States of America, ss: 

The President of the United States to the Honorable 

George C. Aukum, Judge of the Municipal Court bf the 

District of Columbia, Greeting: 

Because in the record and proceedings, as also jn the 
rendition of the judgment of a plea which is in thb said 
Municipal Court, before you, between Lee D. Butler, Inc., 
plaintiff, and David Rouse Perry, Russell T. Jackson and 
Carl G. Anderson, defendants, No. A 8052, a manifest error 
hath happened, to the great damage of the said defendant, 
Carl G. Anderson, as by his complaint appears. We being 
willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties afore- 
i said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all (hings 
concerning the same, to the Court of Appeals of the Dis¬ 
trict of Columbia, together with this writ, so that yop have 
the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, 
or within such additional time after the expiration pf the 
20 days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may pause 

further to be done therein to correct that error, what of 

■ 1 
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right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 10th day of December, in 
the year of our Lord one thousand nine hundred and thirty- 
one. 

[Seal Court of Appeals, District of Columbia.1 

i HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

13 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 13, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein tiled, copy of which is made part of this 
transcript, in Cause, At Law, No. A-8052, wherein Lee D. 
Butler, Inc., a corporation, is plaintiff, and David Rouse 
Perry, Russell T. Jackson and Carl G. Anderson are de¬ 
fendants, as the same that remains upon the files and of 
record in said Court. 

In, testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st dav of January, 1932. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In error to the Municipal Court. 
No. 5595. Carl G. Anderson, plaintiff in error, vs. Lee D. 
Butler, Incorporated, a corporation. Court of Appeals, 
District of Columbia. Filed Jan. 21, 1932. Henry W. 
Hodges, Clerk. 
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IN THE 


| y ourt of ippeHls, \ istrict of ^J olumbia. 

J J J m 

APRIL TERM, 1932. 


No. 5595 


CARL G. ANDERSON, Appellant, 

vs. 

LEE D. BUTLER, INC., a Corporation, Appellee. 


STATEMENT OF FACTS. 

This case originated in the Municipal Court of the 
District of Columbia on a suit by the appellee, Lee D. 
Butler, Inc., a corporation, hereinafter referred to as 
the Corporation, against Carl G. Anderson, your appel¬ 
lant, as an accommodation endorser of a promissory 
note, made by David Rouse Perry and Russell T. Jack- 
son, to the order of the Corporation. The makers of 
the note were also sued, but were not served and the 
trial was between the Corporation, who is the payee, 
and your appellant, the accommodation endorser. 
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The note sued on was dated November 24, 1930, in 
tlie sum of $1036.90 payable to the order of Lee D. 
Butler, Inc., sixtv days after date and is as follows: 

Washington, D. C., November 24, 1930. 

Sixty days after date we promise to pay to the 
order of Lee D. Butler, Inc*., Ten Hundred 
Thirty-Six and 90/100 Dollars, at the National 
Metropolitan Bank, Washington, 1). C., with an 
attorney’s fee of 5% if payment be not made at 
maturity. 

Value received with interest at 6%. 

(Signed) DAVID ROUSE PERRY, 
RUSSELL T. JACKSON, 

3447 14th St. N. W. 

On the reverse side appears the following*: 

C. G. Anderson, 1301 Ridge St. S. E. 

$1,036.90 

Credit: Net proceeds of sale of auto¬ 
mobile, sold for account of David 
Rouse Perry and Russell T. Jack- 
son .*. 413.42 

$ 623.48 

Suit was filed by the Corporation against your appel¬ 
lant, as endorser, to recover the balance of $623.48, 
with interest, alleged to be due on the note. David 
Rouse Perry and Russell T. Jackson, the makers of the 
note, were not parties to the trial. Trial was had and 
finding and judgment entered against your appellant 
for the amount claimed, from which judgment this 
appeal is made. 
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Upon the trial of the cause the following uncontro- 
i verted facts were adduced: 

That the note was made bv Perry and Jackson and 

•/ * 

endorsed by your appellant and given to the Corpora¬ 
tion in full payment of a Cadillac automobile on Novem- 
; ber 24, 1930; that thereafter on December 1, 1930, 
! Perry and Jackson, the makers of the note, without 
the knowledge or consent of this appellant, executed 
and delivered a conditional sales contract to the said 
Corporation whereby title to the same Cadillac auto¬ 
mobile was given back to the Corporation and Perry 
i and Jackson agreed to pay the Corporation for the 
same automobile the sum of $1037.90 (more money than 
the original promissory note called for on which your 
appellant was the accommodation endorser) in the fol- 
i lowing manner: $1.00 in cash and the balance of 
$1036.90 in installments, evidenced by promissory notes 
of $350.00, payable forty-five days after date and 
$200.00 every thirty days thereafter (Rec. p. 6). 
Neither the $350.00 installment due under the condi¬ 
tional sales contract on January 15, 1931, nor the 
original note due on January 23, 1931, were paid (Rec. 
p. 9). 

That on, to wit: January 24, 1931, the day after the 
original note matured, Russell T. Jackson, one of the 

makers of the note sued upon, and the Corporation en¬ 
tered into an agreement whereby in consideration of 
S Jackson returning the automobile which was the con¬ 
sideration for the original note, the Corporation would 
hold the automobile for two weeks and would not sell 
the automobile, sue or do anything else during said 
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period with respect to the original note for $1036.90; 
that pursuant to said agreement Jackson returned the 
automobile to the Corporation and the Corporation did 
forbear to 1 do anything during the said two weeks. 
Your appellant had no knowledge of said negotiations 
and extensions and did not consent to them (Rec. p. 9). 

Your appellant, Anderson, had no knowledge of the 
conditional sales contract dated December 1, 1930, or 
the agreement of January 24, 1931, nor did he consent 
to them (Rec. p. 9). 


ARGUMENT. 

While nine Assignments of Error have been made 
to the rulings and findings of the lower Court, Assign¬ 
ments Number 1, 2, 3, and 5 are generic, and, therefore, 
argument as to those Assignments of Error will not 
be made individually, but the law and argument here¬ 
inafter cited apply equally as well to those Assign¬ 
ments of Error. 

ASSIGNMENT OF ERROR NUMBER 4. THE 

COURT ERRED IN ALLOWING THE PLAINTIFF 
TO INTRODUCE OVER OBJECTION AND EX¬ 
CEPTION OF COUNSEL, THE CONTRACT AND 
NOTE DATED DECEMBER 1, 1930, MADE BY 
ONE PERRY AND JACKSON, WITHOUT THE 
KNOWLEDGE OR CONSENT OF THE ACCOM¬ 
MODATION ENDORSER. 

The evidence with respect to this contract and note 
is that it is a conditional sales contract between the 


/• 







Corporation and the two makers of the original note;! 
that your appellant, the accommodation endorser on 
the original note, had no knowledge of such contract! 
and note and did not consent to same. (Rec. p. 5). 

While in an action of the Corporation against Perry! 
and Jackson, who are the makers of the conditional! 
sales contract, as well as the original note, such con-i 


ditional sales contract might be admissible, such con-! 
tract is not admissible in the present action where! 
suit is brought against Anderson, the accommodation! 


endorser on the original note, who is not a party to| 
the conditional sales contract and knows nothing! 
thereof. 

We have not been able to find authorities directly inj 
point on this Assignment of Error, but we believe tliatj 
it is a fundamental rule of evidence, that before a con¬ 
tract mav be allowed to stav in a case, it must be con-| 
needed with the one against whom it is sought to be| 


effective. 


Greenleaf on Evidence, Page 249, 4 ‘Though; 
the admissions of a party to the record are gen-! 
erallv receivable in evidence against him, vet, 
where there are several parties on the same side,; 
the admissions of one are not admitted to affect 
the others, who may happen to be joined with 
him, unless there is some joint interest of privity! 
in design between them; although the admissions! 
may, in proper cases, be received against the 
person who made them.” 


In the present case though it may be that the con-! 
tract actually assists the appellant in that it shows aj 
discharge of the original note sued upon (this matteij 
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is considered under Assignment No. 8), we believe it to 
have been error to admit it over appellant’s objection. 

Assignments Number 6 and 7 will be considered to- 

c* 

get her. 

ASSIGNMENT OF ERROR NUMBER 6. THE 

COURT ERRED IN FINDING THAT THE PLAIN¬ 
TIFF HAD NOT EXTENDED THE NOTE SUED 
UPON AND RELEASED THE ACCOMMODATION 
ENDORSER. 

ASSIGNMENT OF ERROR NUMBER 7. THE 

COURT ERRED IN FAILING TO FIND THAT 
THE HOLDER OF THE NOTE ENTERED INTO 
A BINDING AGREEMENT TO EXTEND THE 
TIME OF PAYMENT, OR TO POSTPONE THE 
HOLDER’S RIGHT TO ENFORCE THE INSTRU¬ 
MENT WITHOUT THE ASSENT OF THE DE¬ 
FENDANT, ANDERSON, THE ACCOMMODATION 
ENDORSER, WHO WAS SECONDARILY LIABLE. 

Taking- up these Assignments, we first note that on 
November 24, 1930, Perry and Jackson made a promis¬ 
sory note to the order of the Corporation. This note 
was endorsed by the appellant, Anderson, concededly 
as an accommodation endorser. This note was given 
in full payment for an automobile (Rec. p. 5). The 
automobile then belonged to Perry and Jackson. When 
that note became due on January 23, 1931, it was not 
paid. 

The Court will note that there was no duty under 
the note to return the automobile to the plaintiff and 
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neither was there such duty under the conditional sales! 
contract executed by Perry and Jackson on December 
1, 1930. 

7 i 

Therefore, when the Corporation and Jackson en-| 
tered into their arrangement on January 24,1931, after! 
the original note had matured, whereby Jackson agreed 
to return the automobile for which the note was given 
and the Corporation agreed to hold the automobile 
for two weeks, refrain from selling the said automobile,| 
suing on the note, or doing anything else during said 
period with respect to such note, and that said agree-! 
ment was consummated bv the return of the automobile! 
by Jackson, and the forbearance by the Corporation! 
during said period, and that such agreement and ex-| 
tension were consummated without the knowledge or| 
consent of your appellant, the accommodation endorser! 
on said note, we submit that such agreement is clearlyj 
one which discharges your appellant who was sec-! 
ondarilv liable on the note. 

What is the liability that your appellant undertook 
when he placed his name on the original note and how 
can that liability be discharged? 

I 

Bouvier’s Law Dictionary defines “Secondary Lia¬ 
bility” as “A liability which does not attach until or 
except upon the fulfillment of certain conditions; as| 
that of a surety, or that of an accommodation en-j 
dorser.” 

This Court in the case of Bost v. Repine, 56 Appls.j 
D. C. 34, held that an accommodation endorser is liable! 
as an endorser only. Certain other sections of the! 
Code considered by the Court in this case provide thatj 
an endorser is secondarily liable. 


i 
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Section 1424 of the D. C. Code provides that a person 
secondarily on a note is discharged— 

“ First, by an act which discharges the instru- 
ment.” 

“Sixth, by an agreement binding upon the 
holder to extend the time of payment or to post¬ 
pone the holder’s right to enforce the instru¬ 
ment unless made with the assent of the party 
secondarily liable, or unless the right of re¬ 
course against such party is expressly re¬ 
served. ’ ’ 

The cases of Warner v. Campbell, 26 Ill. 282; Veazie 

v. Carr, 3 Allen 14 (Mass.); Moor v. Folson, 14 Minn. 

340, and Hubbly r. Brown, 16 Johns. 70, hold that a 

party secondarily liable is discharged if there is a 

binding agreement for extension; it is immaterial 

whether it is made before or after maturity of the 

* 

paper. 

Extensions of the time of payment of a bill or note 
will operate as a discharge of the endorsers who do 
not consent. U. S. Bank v. Hatch, 2 Fed. cases #918. 

In the case of Timberlake v. Thayer, 71 Miss. 279, a 
case on all fours in principle and parties with the case 
at bar, suit was filed by the holder of the note against 
two makers of the note and the endorser, Timberlake. 
The plaintiff dismissed as to the two makers and trial 
was had as to the endorser, and judgment given for 
the holder. 

The facts were that the plaintiff and one of the 
makers of the note entered into an arrangement 
whereby the maker agreed to render to the plaintiff 
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service for a certain period extending beyond the 
maturity of the note in payment of the note. The| 
maker failed to perform his contract to render sudbj 
services. 


The Court held that the plaintiff’s right ot! 
action against the makers of the note was sus-l 

° j 

pended by the arrangement between him and on<^ 
of the makers of the note and therefore “tlid 
defendant who was only secondarily liable 01 ^ 
the note, * * * was forever discharged and the! 
breach of the mere contract bv which it was susJ 
pended could not revive the obligation of tln> 
endorser.” Judgment reversed. 

I 

An exhaustive research of most of the cases on thisj 

subject show that it is almost universally and unani-j 

mouslv held that the 
- 

“Giving time to the maker or the acceptor will! 
discharge an accommodation endorser, provide^ 
the agreement to give time is a binding one and 
for a valuable consideration.” 


See Greenberg v. Ginsberg, 70 N. Y. S. 547 (Con-i 
struing negotiable instrument statute similar! 
to ours). 

Spear v. Thompson, 30 Ind. A. 267, 65 N. E. 928. 
Gustinc r. Union Bank, 10 Rob. 412 (La.). | 

Perry v. Armstrong, 39 N. H. 583. j 

Pomeroy v. Tanner, 70 N. Y. 547. 

State Savings Bank v. Baker, 93 Va. 510. ! 

It is Counsel’s belief that the Conditional Sales Con¬ 
tract of December 1, 1930, discharged entirely the notej 
of November 24,1930, but if it did not, and the Contract! 
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lias anv bearing on the matter whatsoever, as far as 
your appellant is concerned, it at least extended the 
time of payment of the note sued upon, for the reason 
that it carried the payments over a period far in excess 
of the sixtv da vs provided bv the original note, and 
the extension being given without the knowledge or 
consent of the appellant, he is discharged under Sec¬ 
tion 1424 of the D. C. Code. 

ASSIGNMENT OF ERROR NUMBER 8. THE 
COURT ERRED IN FAILING TO FIND THAT 
THE CONTRACT AND NOTE DATED DECEM¬ 
BER 1, 1930, SUPERSEDED THE ORIGINAL 
NOTE AND RELEASED YOUR PETITIONER, 
TIIE ACCOMMODATION ENDORSER. 


The first paragraph of Section 1424 of the D. C. Code 
provides that a person secondarily liable on a negotia¬ 
ble instrument is discharged by an act which discharges 
the instrument. 

Section 1423 of the D. C. Code provides that “A 
negotiable instrument is discharged * * * 

3rd. Bv the intentional cancellation thereof bv the 
• * 


holder. 

4th. By any other act which will discharge a simple 
contract for the payment of money.” 

Before we consider the specific facts and law applica¬ 
ble to the case at bar it might be well to examine the 
authorities to see what the general law is with respect 
to the discharge of a simple contract, by a subsequent 
contract. 
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In the case of Sherman v. Sweeney, 29 Wash. 321, tliej 
Court said: 

“The legal effect of a subsequent contract 
covering the same subject matter and made by 
the same parties as an earlier agreement, butj 
containing terms inconsistent therewith, so that; 
the two cannot stand together, is to rescind the! 
earlier contract. It becomes a substitute there-1 
for and is the only agreement between the par-! 
ties upon the subject.” 

I 

In support of this the Court cites: 

Housekeeping Publishing Co. v. Swift, 97 Fed.; 

290, ^ “ | 

Chrisman v. Hodges, 75 Mo. 413, 

McDonough v. Kane, 75 Ind. 181, 

Harrison v. Polar Star Lodge, 116 Ill. 279. 

Now let us see what the facts are in the case at bar. j 
First, Perry and Jackson purchased an automobile | 
from the Corporation on November 24, 1930, and paid 
for it in full with a note of even date, endorsed by j 
your appellant. Seven days after the giving of the i 
note and sale of the automobile we find that Perrv and j 
Jackson and the Corporation entered into a Condi- | 

tional Sales Contract for the same automobile. Let us I 

! 

see whether or not the terms of the original sale on j 
November 24, 1930, and the note given in payment 
therefor and the subsequent contract of December 1, 
1930, are so consistent with each other that they may 
stand together, or whether they are, as Counsel for 
your appellant contends, absolutely inconsistent, so ! 
that the two cannot stand together. 


i 


i 


i 



12 


The first transaction on November 24, 1930, was an 

outright sale of an automobile, the payment for which 

was the note sued upon (Rec. 5, Plaintiff’s Evidence). 

The automobile then belonged to Perry and Jackson, 

the makers of the note. That note was to be paid in 

full in sixtv davs after date. 

•> * 

The subsequent transaction on December 1, 1930, 
was a Conditional Sales Contract signed by the makers 
of the original note, Perry and Jackson, stating that 
the title and ownership to the same automobile is vested 
in the Corporation. The effect of that Conditional 
Contract is that the title to the automobile was re¬ 
turned from the makers of the original note to the 
Corporation, and the outright sale of November 24, 
1930, for which the note was given was rescinded and 
the note cancelled. 

The Conditional Sales Contract of December 1,1930, 
also states that Perry and Jackson agreed to pay 
$1037.90, a dollar more, for the same car for which they 
had previously given a note for $1036.90, and that the 
balance of $1036.90 due on the car was “evidenced by 
promissory notes bearing interest at the rate of —°/c 
per annum from date as follows: $350.00 payable on or 
before forty-five days after date; $200.00 every thirty 

davs thereafter.” 

* 

From this provision it will be seen that whereas the 
original note in payment of the automobile was to be 
paid in full in sixty days with interest, under the sub¬ 
sequent contract and note, the payments for the same 
automobile were to extend over a period of 125 days, 
without interest. 
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Are not such terms inconsistent with each other? 

It is conceded by the Corporation that if Perry and 
Jackson had made the first payment of $350.00 due 
under the Conditional Contract, then the original note 
would have been discharged, but we contend and the 
decisions cited uphold us, that the original note was 
discharged upon the making of the Conditional Sales j 
Contract and a subsequent breach of the latter con¬ 
tract did not revive the original note. Timberlake v. 
Thayer, Supra. 

In the case of Housekeeping Publishing Company v. I 
Swift et al, 97 Fed. 290, the Court, on page 294, said: j 

I 

“We have, then, two contracts between the 
same parties for the sale of the same property,! 
the earlier for the sale for $25,000. in cash and 
$25,000. in notes, and the latter for $25,000. in 
cash, without any notes. What was the legal 
effect of the subsequent contract upon its pre¬ 
decessor f In the absence of fraud or mutual 
mistake, and the complaint contains no allega¬ 
tions sufficient to sustain a charge of either, 
there can be no doubt concerning the answer! 
which ought to be given to this question, under 
the law. The latter contract covers the entire 
subject matter of the earlier one. It is complete i 
in itself. It is inconsistent with the preceding! 
contract. The two cannot stand together. There 
was but one sale of this property, and this sale 
could not have been for $50,000. and $25,000. atj 
the same time. A subsequent contract com-! 
pletely covering the same subject matter, and 
made by the same parties, as an earlier agree¬ 
ment, but containing terms inconsistent with the 
former contract, so that the two cannot stand to-; 


i 
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gether, rescinds, supersedes, and is substituted 
for the earlier contract, and becomes the only 
agreement of the parties on the subject.” * * * 
citing numerous cases. 

See also Youngberg v. Warehouse Co., 171, p. 97; 
Howard v. Wilmington et al, 1 Gill, 311 (Md.); and 
Johnson v. Gila, 185, p. 929, to the effect that 

One written contract complete in itself will be 
conclusively presumed to supersede another 
made prior thereto in relation to the same sub¬ 
ject matter. If agreements are made between 
the same parties concerning the same matter, 
and the terms of the later are inconsistent with 
those of the former so that they cannot stand 
together, the later will be construed to discharge 
the former. 

It is apparent from even a cursory examination of 
the record that the arrangements and contracts entered 
into between Perry and Jackson and the Corporation 
on November 24, 1930, and December 1, 1930, were 
wholly inconsistent contracts covering the same subject 
matter, made by the same parties, and containing in¬ 
consistent terms and the two cannot stand together, 
the earlier contract for the payment of money being 
rescinded. Your appellant was an endorser under the 

earlier contract and therefore his liability to the Cor- 

& 

poration is discharged. 

Conclusion. 

It is respectfully submitted that the learned Trial 
Judge erred for the reasons assigned, and it is, there- 


15 


fore, prayed that judgment be reversed and the cause 
be remanded with instructions to enter judgment for 
the defendant. 

J. L. KRUPSAW, | 

HARRY FRIEDMAN, | 

Attorneys for Appellant, 

i 

Columbian Bntldiuy. 


(1892) 
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Carl G. Anderson, Appellant , 

vs. 
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Lee D. Butler, Inc., a Corporation, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

Tliis was an action in the Municipal Court on aj 
promissory note in the amount of $1,036.90, on which 
David R. Perry and Russell T. Jackson were makers, 
and the appellant was an endorser. A credit had| 
been applied on the note of $413.42. Perry and Jack- 
son were joined as defendants, but were not served 
with process. Judgment was entered in the amount! 
of $623.48 against the appellant, Carl G. Anderson, 
only. 
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The note 1 in suit was dated November 24, 1930, 
and payable sixty days after date. (Rec. p. 2) The 
consideration was a used Cadillac automobile, which 
was delivered to the makers of the note. On De¬ 
cember 1, 1930, the makers of this promissory note 
entered into a conditional sales contract with the 
appellee, which recited that there was paid in cash 
the sum of $1.00, and the balance of $1,036.90 
(which was the amount represented by the note sued 
on) was to be paid as follows: $350 payable on or 
before 45 days after December 1, 1930, and $200 
every thirty days thereafter. The conditional sales 
contract further provided that upon failure to make 
any payment when due, the full amount to be paid 
under the contract, “including* any notes given, shall 
become due and payable forthwith.” (Rec. p. 7). 
The first installment provided for in the conditional 
sales contract, which was due January 15, 1931 , was 
not paid. (Rec. p. 8) Subsequently, on January 24, 
1931, the promissory note fell due, and was not paid, 
and notice of demand, dishonor and protest was duly 
mailed to appellant. (Rec. p. 9) 

The witness King testified (Rec. p. 9) for the de¬ 
fendant that after the maturity of the note he made 
an agreement with appellee, in behalf of the joint 
makers, under which the appellee agreed to forbear 
suit for a period of two weeks, upon the promise of 
the joint makers to deliver back the used Cadillac 
automobile, the proceeds from the sale of which were 
to be applied as part payment on the note. No con¬ 
sideration was shown for this promise. The makers 
of the note merely agreed to do what they were al¬ 
ready obligated to do, i. e., to make a payment on ac¬ 
count of their liability on the note. 


ARGUMENT. 


Upon placing* liis signature on the promissory notcf, 
the appellant’s obligation became fixed and absolutle 
to be secondarily liable to the appellee for the pay¬ 
ment of $1,036.90. The Code, Sec. 1414, sets fortji 

1 

the circumstances under which this obligation mav bb 
discharged. Unless the appellant has shown, affirm¬ 
atively and by a preponderance of the evident, 
that some one of the contingencies referred to in 
Sec. 1424 has taken place, the appellant’s liability 
remains absolute, and the judgment of the lowejr 
Court should be affirmed. 

We shall therefore proceed to consider, seriatim, 
the assignments of error which have been argued ih 
the brief for appellant. While the Record containjs 
nine assignments of error only the four assign¬ 
ments hereinafter mentioned are now material to the 
issues in this case. (See Appellant’s Brief, p. 4) 


Assignment of Error No. 4. The appellant assigns 
as error the action of the lower Court in admitting* 
in evidence the conditional sales contract. It is ad¬ 
mitted (Appellant’s Brief, p. 5) that this evidence, 
far from prejudicing his case, “actually assists tlije 
appellant.” We think the action of the lower Court 
was clearly correct, inasmuch as the conditional sales 
contract might have operated as an extention of tlie 
note if the condition contained in said contract liaid 
been fulfilled. But at all events the admission of evi¬ 
dence which is not harmful or prejudicial does not 

i 

constitute reversible error. 


Washington A. <& M. By. Co. v. Fincham, 
App. D. C., 412. 

U. S. ex rel. Knight v. Ballinger, 35 App. D. 
429. 
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Assignments of Error Nos. 6 and 7. (Argued 
together in Appellant’s Brief, p. 6.) These assign¬ 
ments of error relate to the agreement made between 
witness King and appellee’s counsel. Under this 
agreement, the appellee received nothing from the 
makers of the note which thev were not already obli- 
gated to pay. There was no consideration for the 
appellee’s promise to forbear suit, and the appellee 
was at no time placed in a position where it could not 
have sued on the note. The delivery of the automo¬ 
bile to appellee was for the purpose of producing a 
credit to be applied on the note, and of course it 
could make no difference whether the debtors deliv¬ 
ered an automobile to be used to curtail their debt 
or delivered money for a like purpose. 

Under these circumstances, the authorities are 
unanimous in holding that no valid extension of time 
for the payment of the note was granted, which 
would discharge the party secondarily liable. 

In 8 C. J., 434 (Sec. 643), the following appears: 

“An agreement for extension of the time of 
payment of a bill or note involves a promise by 
the holder to forbear, and this, like other prom¬ 
ises, is not binding unless it is supported by a 
consideration, and such consideration is a valid 
and legal one. It follows that if there is no suf¬ 
ficient consideration, the holder mav sue at anv 
time after the original instrument is due, and the 
extension does not release parties secondarily 
liable. 

“Sec. 644. Part payment of the whole amount 
due on the instrument, after it has already be¬ 
come due, or the payment of matured interest, is 
not a sufficient consideration. Likewise, since a 
promise to do nothing more than one is already 
legally bound to do is no consideration for a 
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promise given in return, there is no consideration 
for an extension of the time of payment of a bill 
or note, which involves a promise to forbearj 
where the only consideration is the debtor’s 
promise to pay the debt at the extended time of 
payment, without anything more.” 

Sec also dicta in Clark v. Read , 12 App. D. C.,^43, 
353. j 

This proposition of law, it seems to us, is so obvi¬ 
ous as not to require further citation of authority. 
YYe know of no exception to the rule. The cases cited 
by the appellant have been examined, and they havfc 
been found to support the principle above stated. 

Assignment of Error No. 8. This assignment has 
reference to the conditional sales contract entered 
into between the joint makers of the promissory noth 
and the appellee on December 1, 1930. As has beeji 
shown, this conditional sales contract provided that 
$350 was to be payable forty-five days after its dati, 
and $200.00 was to be payable every thirty dayjs 
thereafter. The contract also provided: 

j 

“If any of my indebtedness shall become dife 
and remain unpaid in whole or in part, * * * the 
full amount unpaid hereunder, including any 
notes given, shall become due and payable forth¬ 
with. ’ ’ j 

i 

Thus it will be seen that the extension of time fpr 
payment, beyond the forty-five days from date, was 
conditioned upon the payment of $350.00 on or before 
January 14, 1931. As has been pointed out, tlje 
promissory note in suit did not fall due until Janu¬ 
ary 24, 1931. The lower Court ruled, we think coy* 


| 


i 

I 
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rectly, that this conditional sales contract operated 
only as a conditional extension of the note; and, the 
condition having* failed, the appellant was not dis¬ 
charged. 

The precise question involved in Appellant’s As¬ 
signment of Error Xo. 8 has been passed upon by 
this Court in Walker v. Washington Title h?$. Co., 
19 App. 1). C., 575. In that case, the plaintiff was 
the holder of a note secured bv deed of trust. The 
plaintiff entered into an agreement to extend the 
time of payment of the note, provided certain install¬ 
ments of interest were paid. Some time after such 
interest installments became due, and were not paid, 
the note itfcelf fell due; and it was contended on be¬ 
half of the parties secondarily liable that the agree¬ 
ment to extend had discharged them. 

The Court thus stated the contention which it 
found to be decisive of the Walker case: 

“The appellee’s second ground is that the 
promised extension to Giesy was upon a condi¬ 
tion never performed, that was declared void for 
nonperformance before the maturity of tlie notes, 
and therefore did not affect the rights or inter¬ 
ests of the endorsers.” 

The Court held that the condition was not per¬ 
formed, that the holder of the notes exercised his 
right to declare the agreement at an end (just as the 
appellee did in the present case by protesting the 
promissory note, and demanding payment), and that: 

“Therefore, nobody’s hands were tied; nobody 
connected with the transaction sustained a legal 
injury. 

“We are clearly of the opinion that the condi¬ 
tional agreement for an extension, having been 
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recalled and cancelled for nonperformance of thp 
condition before the maturity of the notes, did 
not work the discharge of the endorsers. HarnsV 
berqer v. Geiger , 3 Gratt. 144; Verner v. Turleti, 
1 M. & W., 316.” 

This decision follows the absolutely uniform ruli 
of interpretation of the Negotiable Instruments Lay 
(Code, Sec. 1424, Subpar. 6). See S C. J., 448 (Sech 
662 and Note 54), where it is said: 

“If an agreement for extension is conditional 
and the condition is not performed, so that the 
holder is at no time prevented from suing on the* 
instrument, an indorser is not discharged. ’ ’ 

The uncontradicted testimony in this case is that 
the $350.00 which was to have been paid under the 
conditional sales contract to produce an extension 
beyond the maturity date of the note was not paid, 
and thus the condition entirely failed upon which such 
extension depended. The condition present in thijs 
case was the payment of $350.00 on January 14tli. 
The condition for the extension in the Walker cas£ 
was the payment of semi-annual interest. In each 
case the condition was not fulfilled. The Court ruled 
in the Walker case that the endorsers were not dis¬ 
charged, and a like decision, we submit, should be 
rendered here. 


Contention that the Conditional Sales Contract Su¬ 
perseded the Note. But the appellant contends that the 
conditional sales contract of December 1, 1930, super¬ 
seded the original note, and amounted in some way tp 
a cancellation of that note. The appellant cites a line of 
cases on p. 14 of his brief, including Housekeeping 
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Publishing Co. v. Swift, et al., 97 Fed., 290, involving 
two contracts, with inconsistent provisions, covering 
tlie same subject matter. But in these cases it will 
be found that the contract held to have been super¬ 
seded was an executory contract, and not an executed 
contract; and the distinction is all-important. 

If something had remained to be done, after the 
execution of the promissory note in this case, before 
the makers of the note acquired title to the used 
Cadillac automobile; and if then the parties had made 
a new contract for the purchase of the car, and if 
the new contract contained material, inconsistent pro¬ 
visions, and if the parties to this new contract were 
the same, then the new agreement might well be said 
to supersede the promissory note. 

But these are not the facts of the present case. 
Having acquired title to the automobile, the makers 
of this note were entitled to deal with their property 
as they saw fit; to sell it back to the appellee, or to a 
stranger, with or without consideration; and without 
any notification of any kind to the appellant. It is 
nowhere contended in this case that the makers of 
the promissory note did not receive the automobile 
or that there was any failure of consideration for the 
note. What Perrv and Jackson afterwards did with 


the car was no concern of appellant, and certainly 
could not possibly affect his liability on the note. 

Even as between the appellee and Perry and Jack- 
son it could not be contended that the contract super¬ 
seded the i note, for the two agreements are not in¬ 
consistent.! As the Supreme Court said in Bierce v. 
Hutchins, 205 U. S., 340, 51 L. E. 828, 834: 


“Of course the absolute liability for the price, 
and putting that liability in the form of a note, 
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are consistent with the retention of title until 
the note is paid. Parties can agree to pay the i 
value of goods upon wliat consideration they; 
please, and when a purchaser has possession and 
the right to gain the title by payment, he cannot! 
complain of a bargain by which he binds himself! 
to pay and is not to get the title until he does.” 


See also 24 R. C. L., p. 447. 


The cases cited by appellant are simply not appli-! 
cable to the facts in this case. 

Finally, we submit that the conditional sales con-j 
tract could not possibly affect appellant’s obligation! 
under the promissory note (except for the possibility! 
of an extension of time for payment, already consid-j 
ercd). The appellant’s obligation under the promis¬ 
sory note was to become secondarily liable for the 
payment of $1,036.90. His contract had nothing what¬ 
ever to do with the automobile. His contract there¬ 
fore could have been superseded (if at all) only by anj 
agreement to which he was a party. His obligation be¬ 
came fixed and absolute by the placing of his signature! 
upon the note, and it was never changed. The only! 
effect which the conditional sales contract could have! 
had upon appellant’s obligation was to extend it, and 
it has already been shown that an extension did not; 
take place. 

We respectfully submit, therefore, that the judg-l 
ment of the lower Court should be affirmed. 


Respectfully submitted, 

T. L. Bartlett, 

Attorney for Appellee, 
Southern Building. 
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Woodson P. Houghton, 

Of Counsel. 






